




The Meaning of the Value of Diversity in the United States [Part 2]: 
From the Perspective of Preventing Racial Division and Promoting Integration
茂木 洋平
桐蔭横浜大学法学部
















































桐蔭論叢 第 43 号（2020 年 12 月）


















































































































































































































































































































は賛成している（Croson, 488 U.S. at 526）。
108）拙著前掲（2）94 頁以下。
109）Johnson, supra note 7, at 182.
110）Gabriel J. Chin, Bakke to the Wall: The 
Crisis of Bakkean Diversity, 4 Wm. & 
Mary Bill of Rts. J. 881, 883–84 (1996).
111）Wygant v. Jackson Bd. of Ed., 476 U.S. 
267, 277 (Powell J., jointed by Burger C.J 
& Rehnquist, O’Connor JJ., plurality)
(1986).
112）See Weber, 443 U.S. at 212.
113）Jared M. Mellott, The Diversity Ratio-
nale for Affirmative Action in Employ-
ment After Grutter,48 Wm and Mary L. 
Rev. 1091, 1098 n.36 (2006).
114）See Clark D. Cunningham, After Grut-
ter Things Get Interesting! The American 
Debate Over Affirmative Action Is Finally 
Ready for  Some Fresh Ideas From 
Abroad, 36 Conn. L. Rev. 665, 672 (2004).
115）Morrison, supra note 19, at 349–50 n. 
241; Tokaji, supra note 80, at 55; Tung 
Yin, Class-Based Affirmative Action, 31 
Loy. L.A. L. Rev. 213, 221 (1997).
116）See Note, The Nonperpetuation of Dis-
crimination in Public Contracting：A Jus-
tification for States and Local Minority 
茂木 洋平
10
Business Set-Aside After Wygant, 101 
Harv. L. Rev. 1797, 1809 (1988).
117）See Bakke, 438 U.S. at 310 (Powell, J.)；
Wygant, 476 U.S. at 276 (Powell J., jointed 
by Burger C.J & Rehnquist, O’Connor JJ., 
plurality); Croson, 488 U.S. at 505–06 
(O’Connor J., jointed by Rehnquist C.J., 
White, Kennedy JJ., plurality). 
118）Deborah C. Malamud, Affirmative Ac-
tion, Diversity, and the Black Middle 
Class,  68 U. Colo. L. Rev. 939, 941 (1997). 
119）Joshua P. Thompson & Damien M. 
Schiff, Divisive Diversity at the University 
of Texas: An Opportunity for the Supreme 
Court to Overturn Its Flawed Decision in 
Grutter, 15 Tex. Rev. Law & Pol. 437, 
480–81 (2011).  
120）Wygant, 476 U.S. at 286 (Powell J., 
jointed by Burger C.J ＆ Rehnquist, 
O’Connor JJ., plurality). 
121）See Lisa E. Chang, Remedial Purpose 
and Affirmative Action: False Limits and 
Real Harms, 16 Yale L. & Pol’y Rev. 59, 
64 (1997). 
122）Croson, 488 U.S. at 498–506 (O’Connor 
jointed by Rehnquist C.J & White, Ste-
vens, Kennedy JJ., majority). 
123）See Evan Gerstmann & Christopher 
Shortell, The Many Faces of Strict Scruti-
ny: How The Supreme Court Changes The 
Rules in Race Cases, 72 U. Pitt. L. Rev. 1, 
19–20 (2010). 
124）Mellott, supra note 113, at 1101. 
125） Joshua P. Thompson & Adam R. Pome-
roy, Desperately Seeking Scrutiny: Why 
The Supreme Court Should Use Fisher V. 
University Of Texas To Restore Meaning-
ful Review To Race-Based College Admis-
sion Programs, 7 Charleston L. Rev. 139, 
153 (2012).
126）Kenneth L. Karst, The Revival of For-
ward-Looking Affirmative Action, 104 
Colum. L. Rev. 60, 64 (2004); Gail Heriot, 
Fisher v. University of Texas: The Court 
(Belatedly) Attempts to Invoke Reason 
and Principle, 2012–13 Cato Sup. Ct. Rev. 
63, 72 (2013).
127）Michelle Adams, Searching for Strict 
Scrutiny in Grutter v. Bollinger, 78 Tul. L. 
Rev. 1941, 1944 (2004).
128）Amar & Caminker, supra note 33, at 
543–44.
129）Goldstein, supra note 6, at 124.
130）See Derrick Bell, Diversity’s Distruc-
tions, 103 Colum. L. Rev. 1622, 1625 (2003).
131）See Lee C. Bollinger, A Comment on 
Grutter and Gratz v. Bollinger, 106 Colum. 
L. Rev. 1589 , 1591–92(2003) .
132）See Estlund, supra note 1, at 17. 
133）Grutter, 539 U.S. at 335. 
134）Tokaji, supra note 80, at 56–57. 
135）Ware, supra note 23, at 2099. 
136）See Cunningham, supra note 114, at 
672; Paul J. Beard II, The Legacy of Grut-
ter: How the Meredith and PICS Courts 
Wrongly Extended the “Educational Ben-
efits” Exception to the Equal Protection 
Clause in Public Higher Education, 11 
Tex. Rev. Law & Pol. 1, 5 (2006). 
137）Francisco M. Negron, Jr, Diversity is 
Dead. Long Live Diversity The Racial Iso-
lation Prong of Kennedy’s PICS Concur-
rence in Fisher and Beyond, 24 U. Miami 
Bus. L. Rev. 99, 107 (2016). 
138）Jamin B. Raskin, From “Colorblind” 
White Supremacy to American Multicul-
turalism, 19 Harv. J.L. & Pub. Pol’y 743, 
744 (1996); Tanya K. Hernandez, “Multi-
racial” Discourse: Racial Classifications 
in an Era of Color-Blind Jurisprudence, 
57 Md. L. Rev. 97, 145 (1998). 
139）Adam Lamparellob, The More Things 
Change, The More They Stay The Same: 
Why Fisher v. University of Texas at Aus-
アメリカ合衆国における多様性の価値の意味（2・完）──人種的分断の防止と統合の促進の視点から──
11
tin Will Not Fundamentally Alter the Af-
firmative Action Landscape, 24 U. Miami 
Bus. L. Rev. 1, 17 (2015). 
140）Goldstein, supra note 6, at 138. 
141）See Peter H. Schuck, Affirmative Ac-
tion: Past, Present, and Future, 20 Yale L. 
& Pol’y Rev. 1, 34 (2002). 
142）Malamud, supra note 118, at 940. 
143）Grutter, 539 U.S. at 329–30 (O’Connor J., 
jointed by Stevens, Souter, Ginsburg, 
Breyer JJ., majority); Fisher II, 136 S. Ct. 
at 2211 (Kennedy J., jointed by Ginsburg, 
Breyer, Sotomayor JJ., majority). 
144）Thompson & Schiff, supra note 119, at 
470. 
145）Grutter, 539 U.S. at 318–19. 
146）Anthony L. Antonio et al., Effects of 
Racial Diversity on Complex Thinking in 
College Students, 15 Psychol. Sci. 507, 508 
(2004); Christine Jolls & Cass Sunstein, 
The Law of Implicit Bias, 94 Cal. L. Rev. 
969, 981 (2006); Adeno Addis, The Concept 
of Critical Mass in Legal Discourse, 29 
Cardozo L. Rev. 97, 123 (2007). 
147）Dinesh D’Souza, Affirmative Action De-
bate: Should Race Based Affirmative Ac-
tion be Abandoned as a National Policy?, 
60 Alb. L. Rev. 425, 429 (1996). 
148）Terry Eastland, The Case Against Af-
firmative Action, 34 Wm and Mary L. 
Rev. 33, 46 (1992). 
149）See Peter N. Kirsanow, Race Discrimi-
nation Rationalized Again, 2016 Cato 
Sup. Ct. Rev. 59, 73. 
150）Bernstein, supra note 47, at 111–12. 
151）See K.G. Jan Pillai, Affirmative Action: 
In Search of A National Policy, 2 Temp. 
Pol. & Civ. Rts. L. Rev. 1, 31 (1992); Paul 
Brest & Miranda Oshige, Affirmative Ac-
tion for Whom?, 47 Stan. L. Rev. 855, 895 
(1995). 
152）Christopher Atlee F. Arcitio, Unravel-
ing The Inequitable Nature of The Model 
Minority: Asian-Americans Desrve Affir-
mative Action, 5 Tenn. J. Race, Gender & 
Soc. Just. 113, 121 (2016). 
153）Victoria Choy, Perpetuating the Exclu-
sion of Asian Americans from the Affir-
mative Action Debate: An Oversight of the 
D i v e r s i t y  R a t i o n a l e  i n  G r u t t e r  v . 
Bollinger, 38 U.C. Davis L. Rev. 545, 563 
(2005). 
154）See Tokaji, supra note 80, at 62; Loren-
zo, supra note 34, at 413–15. 
155）Chin, supra note 110, at 933. 
156）Robert S. Chang, Toward an Asian 
American Legal Scholarship: Critical 
Race Theory, Post-Structuralism, and 






2 号（2018）1 頁，25 巻 1 号 1 頁（2018）
参照。 
158）Symposium, Rethinking Racial Di-
vides-Panel on Affirmative Action , 4 
Mich. J. Race & L. 195, 202–03 (1998). 
159）Goldstein, supra note 6, at 120–21. 
160）Grutter, 539 U.S. at 375 n.12 (Thomas, 
J., dissenting). 
161）Adams, supra note 127, at 1950–51. 
162）See David Crump, The Narrow Tailor-
ing Issue in The Affirmative Action Cases: 
Reconsidering The Supreme Court’s Ap-
proval in Gratz and Grutter of Race-based 
Decision-Making by Individualized Dis-
cretion, 56 Fla. L. Rev. 483, 538–39 (2004); 
Estlund, supra note 1, at 22–23. 
163）Wilkinson III, supra note 90, at 1018. 
164）Kahlenberg, supra note 3, at 76–79. 
165）Ramirez, supra note 58, at 972–73. 
166）Antonin Scalia, The Disease As Cure: 
茂木 洋平
12
“In Order to Get Beyond Racism, We Must 
First Take Account of Race,” 1979 Wash. 
U.L.Q. 147, 152. 
167）Wilkinson III, supra note 90, at 1001 
n.53. 
168）See Kahlenberg, supra note 3, at 76–77. 
169）Marcia Graham Synnott, The Half-
Opened Door: Discrimination and Admis-
sions at Harvard, 1900–1970, Yale, and 
Princeton (1979); Natapoff, supra note 43; 
Heriot, supra note 126, at 73. 
170）Grace W. Tsuang, Assuring Equal Ac-
cess of Asian Americans to Highly Selec-
tive Universities, 98 Yale L.J. 659, 671 & 
n.81 (1989). 
171）See Marcia G. Synnott, The Half-Opened 
Door: Discrimination and Admissions at 
Harvard, Yale, and Princeton, 1900–1970 
(1979); Dan A. Oren, Joining the Club: A 
History of Jews and Yale (1985). 
172）Tsuang, supra note 170, at 672. 
173）Camille G. Rich, Decline to State: Diver-
sity Talk and the American Law Student, 
18 S. Cal. Rev. L. & Soc. Just. 539, 556 n. 
49 (2009). 
174）Karen K. Inkelas, Caught in the Middle: 
Understanding Asian Pacific American 
Perspectives on Affirmative Action 
Through Blumer’s Group Position Theory, 
44 J. C. Student Dev. 625, 626 (2003). 
175）See Selena Dong, “Too Many Asians”: 
The Challenge of Fighting Discrimination 
Against Asian-Americans and Preserving 
Affirmative Action, 47 Stan L. Rev. 1027, 
1059 (1995). 
176）Mark W. Cordes, Affirmative Action 
After Grutter and Gratz, 24 N. Ill. U. L. 
Rev. 691, 737 (2004). 
177）See Chin, supra note 110, at 897. 
178）See Bernstein, supra note 47, at 130–31. 
179）See Gee, supra note 49, at 153. 
180）判断形成者は、マイノリティの中でも
政治力の強いマイノリティを AA に包含
する傾向があり（Ramirez, supra note 58, 
at 970）、政治力のあるマイノリティが他
のマイノリティを排除する危険がある
（Massey, supra note 60, at 952）。
